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A.  ARGUMENT IN REPLY'

DEFENSE COUNSEL RENDERED INEFFECTIVE
ASSISTANCE BY FAILING TO OBJECT WHEN THE CCO
VOLUNTEERED THAT GRANT WAS CLASSIFIED AS A
‘HIGHLY VIOLENT OFFENDER.’

Appellant Spencer Grant argues his trial attorney was ineffective
for failing to object to community corrections officer, (CCO) Jonathan
Casos’ testimony that Grant was classified as a “highly violent offender.”
Amended Brief of Appellant (ABOA) at 37-42. Grant maintains there was
no valid tactical reason to fail to object to such evidence and that the
introduction of this evidence was prejudicial. Id.

The State first argues that Casos’ characterization of Grant as
“highly violent offender” was “inextricably” tied to the res gestae of why
Grant’s living situation was checked so frequently. Brief of Respondent

(BOR) at 20, 23. Evidence is properly admitted under the ER 404(b) res

gestae exception if it is necessary to depict a complete picture for the jury.

State v. Filitaula, 184 Wn. App. 819, 825, 339 P.3d 221 (2014) (citing
State v. Lane, 125 Wn.2d 825, 832, 889 P.2d 929 (1995)).
Here, Grant’s classification as a “highly violent offender” was not

necessary to depict a complete picture for the jury. Casos’ could have

! The State’s arguments regarding appellant’s request to represent himself,
and use of paper peremptory challenges have been anticipated and
sufficiently addressed in the Amended Brief of Appellant and need not be
challenged further on reply.



testified that based on Grant’s classification he was required to do two
home checks a month, without mentioning that Grant was a “highly
violent offender.” The “highly violent offender” classification added
nothing to the probative value of this evidence. The State nevertheless
suggests that “without the background information explaining the need for
regular checks, the jury may have been more likely to question Casos’
professed vigilance.” BOR at'20. The State cites no authority for this
proposition.

As discussed in Grant’s opening brief, defense counsel’s failure to
object to admission of Grant’s “highly violent offender” classification

(1314

impermissibly shifted “‘the jury’s attention to the defendant’s general
propensity for criminality, the forbidden inference.”” ABOA at 39 (citing

State v. Perrett, 86 Wn. App. 312, 320, 936 P.2d 426, rev. denied, 133

Wn.2d 1019 (1997)).

The State nonetheless contends the characterization of Grant as a
“highly violent offender” was not prejudicial to Grant’s case. The State
argues, “too many, a registered sex offender on DOC supervision is
synonymous to a ‘highly violent offender’ as‘ both are commonly believed
to be people who should be monitored.” BOR at 23. Again, the State fails

to cite any authority for this proposition.



Finally, without citing authority, the State maintains that defense
counsel’s ‘foveral'I performance” was effective. BOR at 23. This
argument is without merit. Defense counsel may provide effective
representation in many ways while still falling short in other instances.

See e.g. Young v. Washington, 747 F. Supp.2d 1213, 1219-20 (W.D. Wa.

2010) (rejecting argument that general professionalism of defense counsel
was a defense against allegations of specific deficiency). Such is the case
here. Grant’s constitutional rig};t to effective assistance counsel was
violated. It is reasonably likely the jury would have reached a different
result absent evidence that Grant was of a violent character. This Court

should reverse his convictions.



B. CONCLUSION

For the reasons discussed above and in the opening brief, this court

should reverse Grant’s convictions and remand for a new trial.

N
DATED this ﬁgﬂ day of October, 2015.

Respectfully submitted,

RED B $TEED
WSBA No. 40635
Office ID No. 91051
Attorney for Appellant
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